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This opinion is subject to further editing
and modification. The final version will
appear in the bound volume of the official

reports.
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STATE OF W SCONSI N : | N SUPREME COURT
In the Matter of Disciplinary Proceedi ngs FI LED
Agai nst KEN HUR, Attorney at Law. JUN 26. 1996
Marilyn L. G aves
Cerk of Suprenme Court
Madi son, W
ATTORNEY disciplinary proceeding. Attorney's |icense

suspended.

PER CURI AM VW review the recormendati on of the referee that
the license of Ken Hur to practice law in Wsconsin be suspended
for two years as discipline for professional msconduct. Attorney
Hur engaged in business dealings with a client in which his own
interests conflicted with those of the client, fraudulently altered
and recorded |egal docunents relating to those business dealings,
and handl ed i nconpetently a legal matter for that client.

W determne that the seriousness and extent of Attorney Hur's
pr of essi onal m sconduct, viewed in light of prior discipline having
been inposed on him in part, for simlar msconduct, warrant the
suspension of his license to practice law in this state for two

years. Attorney Hur took advantage of his professional
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relationship with a client to further his own pecuniary interests,
to the client's disadvantage. 1In addition, he engaged in fraud in
furtherance of his own interests in his dealings with the client.

Attorney Hur was admtted to practice lawin Wsconsin in 1951
and practiced in Mdison until relocating to Florida in 1981. He
has been disciplined tw ce previously for unprofessional conduct:
the court publicly reprimanded himin Cctober, 1985 for neglect of
clients' legal matters and failure to respond to inquiries fromthe
Board of Attorneys Professional Responsibility (Board) concerning

client grievances, D sciplinary Proceedings Against Hur, 126 Ws.

2d 119, 375 NW2d 211; in Cctober, 1985, the Board publicly
reprimanded him for entering into a business transaction with a
client in which they had differing interests w thout making full
disclosure of his interest and obtaining the client's inforned
consent or advising her to obtain independent advice in the matter
and for his failure to seek court permssion to wthdraw from
representing a client and failing to take reasonable steps to avoid
foreseeable prejudice to that client's appellate rights.

In this proceeding, Attorney Hur ultimately pleaded no contest
to the msconduct allegations in the Board s conplaint.
Accordingly, the referee, Attorney John Schweitzer, mnade the
followwng findings of fact concerning Attorney Hur's conduct in
dealings with a client he had represented in a nunber of real
estate transacti ons.

In My, 1976, Attorney Hur represented the client in the
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purchase, with another person, of a 68-acre parcel of property on
| and contract. Early the followi ng year, Attorney Hur sought to
obtain a portion of that parcel and prepared and had his client and
the other owner sign a land contract conveying 11 acres of it to
Attorney Hur's wife for $450 cash and the $10,000 bal ance on |and
contract. Attorney Hur did not record that |and contract, and he
and his wife nade no paynents on it and did not pay the real estate
taxes as required by the contract.

In April, 1977, Attorney Hur convinced his client and the
other owner to convey their interest in the remaining 57 acres of
the parcel on land contract to a limted partnership in which he
woul d be included, each of them having a one-third interest as
limted partner, wth contract paynents, real estate taxes and
ot her expenses of the property to be shared equally. Attorney Hur
represented to themthat the Iimted partnership would be a great
advantage to them and save t hem noney.

Attorney Hur prepared and in early April, 1977 the partners
executed a limted partnership agreenent pursuant to which the
client and the third person conveyed their interest in the property
to the partnership. |In fact, the limted partnership docunent did
not nmeet the statutory requirenents for the formation of a limted
partnership and, as a result, that partnership never gained |ega
exi st ence.

Attorney Hur prepared the |land contract conveying the client's

and other owner's interests in the property to the partnership and,
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together with the two owners, signed it. He paid $3000 for his
interest in the partnership property. The |land contract was never
recorded, and the partnership never nade any of the required
nmont hly paynents; those paynents, as well as the real estate taxes
on the property and ot her expenses, were paid by the client.

In April, 1981, the third owner sought to divest hinself of
ownership interest in the property, and Attorney Hur represented
the client and his wfe in structuring the transaction and
preparing the necessary |egal docunents. The owner quitclainmed his
interest in the 68-acre parcel to the client's wife for $5000 cash
and a $6000 prom ssory note fromthe partnership. The client paid
the $5000 and the partnership executed the note but made no
paynents on it. Attorney Hur paid nothing in the transaction.

In May, 1981, Attorney Hur loaned the client and his wfe
$10,000 to pay farmng expenses, for which the client gave a
$10, 000 nortgage note to Attorney Hur's wife secured by a nortgage
prepared by Attorney Hur or an enploye of his |law office. The
property securing that note was the client's undivided one-half
interest in the 57-acre parcel as well as in a 40-acre farm the
client had purchased three years earlier in a land contract
transaction in which he was represented by Attorney Hur. That
contract had been paid and a warranty deed obtained the follow ng
year .

In the summer of 1981, Attorney Hur told his client that he

intended to close his |law office and nove to Florida. He stated
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that his wife owed 11 acres of the 68-acre parcel, despite the
fact that she had not nade any paynents on the |and contract by
whi ch she purported to purchase that property, and that he was
hal f-owner of the remaining 57 acres. He asserted that the client
was obligated to purchase his and his wife's interests in the
property for $68,250, which Attorney Hur clained represented the
fair market value of their "equity" interests.

In August, 1981, at Attorney Hur's instruction and direction
and on his advice that they were obligated to do so by virtue of
the Hurs' purported equity interest in the 68-acre parcel, the
client and his wife gave Attorney Hur's wife a prom ssory note for
$68, 250 secured by a nortgage on their undivided one-half interest
in that parcel and in the 40-acre farmthey owned. Attorney Hur,
or a lawer in his firm prepared the necessary docunents and acted
as attorney for the client in this transaction. The client and his
wife executed the docunents at Attorney Hur's instruction and
direction and on his advice that they were obligated to do so.
Attorney Hur did not advise the client that he and his wfe had no
equity interest in any of that property or that the value of any
equity interest they clained to have did not approach the anount he
asserted.

The referee found that the note and the underlying nortgage
had been procured fraudulently and w thout adequate consideration
and had been executed by the client and his wife based on the

advice of Attorney Hur, whomthey regarded as their attorney in the
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matter. The client and his wife repaid the $10,000 |oan they had
obtained from Attorney Hur for farmng expenses but nmade no
paynments on the $68, 250 proni ssory note.

I n Septenber, 1987, with neither the know edge nor consent of
the client, Attorney Hur altered the nortgage underlying the
$10,000 note executed in 1981 by crossing out part of the |ega
description and changing it to cover the entire property owned by
the client and his wfe, rather than their one-half interest
specified in the original nortgage. Attorney Hur then re-recorded
the nortgage, asserting it to be a "corrective" nortgage. At about
the sane tinme, again without the client's know edge or consent
Attorney Hur altered the nortgage underlying the $68,250 note in
the same way and re-recorded it as a "corrective" nortgage. Each
of these re-recorded nortgages was returned by the register of
deeds to Attorney Hur.

In Novenber, 1992, Attorney Hur's wife comenced a nortgage
foreclosure action against the client and his wife seeking to
foreclose their interest in the 68-acre parcel and the 40-acre farm
to satisfy the debt, alleged to exceed $186,000, arising fromthe
prom ssory notes executed in 1981. It was not wuntil that
foreclosure action had been commenced and the client had retained
ot her counsel that Attorney Hur told himof the alteration and re-
recording of the nortgages. The foreclosure action was dism ssed
in 1995 for the plaintiffs' failure to conply with discovery.

The referee found that while the docunents formng the basis
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of the foreclosure action had been signed by the client and his
wife on the advice, instruction and direction of Attorney Hur, at
no tinme did Attorney Hur make full or adequate disclosure to the
client concerning their differing, conpeting and adverse interests
in the transactions or advise themto obtain independent counsel to
represent them because of those differing interests. As a result,
the client and his wife never gave informed consent in any of those
transacti ons.

In 1993, long after the $68,250 note had been executed,
Attorney Hur recorded the 1977 land contract for the 1l1-acre
parcel. Wen he did so, he knew that in 1981 he and his w fe had
purported to convey to the client and his wife their interest in
that parcel, together with the remaining 57 acres of the origina
parcel, for $68,250, thus termnating the earlier land contract.
Attorney Hur represented on the real estate transfer return
submtted with the contract for recording that he was the sellers’
attorney and agent.

Oh the basis of the foregoing facts, the referee nmade the
followi ng conclusions of law. By participating in the creation and
execution of the $68,250 prom ssory note payable to his wife and
secured by a nortgage on the client's undivided one-half interest
in property in order to have the client and his wife buy out the
Hurs' alleged ownership interest in the property, Attorney Hur

violated SCR 20.27(1),* which prohibits a lawer fromentering into

! SCR 20.27 provided, in pertinent part: Limting business
7
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a business transaction with a client in which they have differing
interests if the client expects the | awer to exercise professional
judgnment for the «client's protection unless the client has
consented after full disclosure. By representing to the client and
his wife that they were required to buy out his and his wfe's
interest in the property when he and his wife had no nerchantabl e
interest in the property because their clainmed interest derived
from an unrecorded and unperformed |and contract, Attorney Hur
engaged in conduct involving dishonesty, fraud, deceit or
m srepresentation, in violation of SCR 20.04(4).°2

The referee also concluded that Attorney Hur engaged in
conduct invol ving dishonesty, fraud, deceit or m srepresentation by
altering and re-recording two nortgages fromhis clients to him and
his wife to secure promssory notes, by recording the 1977 |and
contract in 1993 knowing that a prior transaction was intended to
termnate that |and contract, and by representing on a real estate
transfer return in 1993 that he was the client's attorney and
(..continued) _
relations with a client. (1) A lawer may not enter into a
busi ness transaction with a client if they have differing interests
in that transaction and if the client expects the lawer to
exercise his or her professional judgnent in the transaction for
the protection of the client, unless the client has consented after
full disclosure.

The correspondi ng current suprene court rule is SCR 20: 1. 8.

2 SCR 20:04 provided, in pertinent part: M sconduct.
A lawer shall not:

(43 'Engage I n conduct involving dishonesty, fraud, deceit or
m srepresent ati on.
The correspondi ng current suprene court rule is SCR 20:8.4(c).
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agent, at a tine when the foreclosure action against them was
pendi ng and he was not their attorney and agent.

Finally, the referee concluded that by drafting a docunent
purporting to create a limted partnership which did not conply
with the applicable statute and by drafting a docunent conveying
the interests of two owners of the 68-acre parcel to the purported
partnership, Attorney Hur handled a |legal matter which he knew or
should have known he was not conpetent to handle wthout
associating with a |lawer conpetent to do so and handled a |ega
matter wthout preparation adequate in the circunstances, in
violation of the provisions of the ABA Code of Professional
Responsibility in effect prior to their codification as SCR 20. 323
in 1980.

As discipline for that msconduct, the referee recomended
that Attorney Hur's license to practice |aw be suspended for two
years, as the Board had urged. The referee enphasized the
seriousness of the msconduct and Attorney Hur's two prior
repri mands, one for discipline simlar to that involved here --
entering into a business transaction with a client in which their

interests were adverse without notifying the client of that fact

8 SCR 20:32 provided: Failing to act conpetently. A |awer
nmay not :

(1) Handle a legal matter which the |awer knows or should
know that he or she is not conpetent to handle w thout associating
with a lawer who is conpetent to handle it.

(2) Handle a legal matter wi thout preparation adequate in the
ci rcunst ances.

(3) Neglect a legal matter entrusted to the | awer.

The correspondi ng current suprene court rule is SCR 20: 1. 1.

9
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and advi sing consultation with an i ndependent attorney.

In addition to the |icense suspension, the referee recommended
that, as a condition of reinstatenment, Attorney Hur be required to
successfully wite the Wsconsin Dbar exam nati on. That
recommendation addressed the referee's concern that the public
needs to be protected from Attorney Hur until he has acquired nore
conpetence in the practice of law and a greater appreciation of his
ethical responsibilities. The referee noted that Attorney Hur has
not actively practiced law for sone 14 years and that nerely
requiring him to attend continuing |egal education courses would
not afford the public sufficient protection.

W adopt the referee's findings of fact and concl usi ons of |aw
and determne that a two-year |icense suspension is appropriate
discipline to inpose for Attorney Hur's professional m sconduct
consi dered here. VW determne further that the requirenents for
reinstatenent followi ng that suspension set forth in the court's

rule, SCR 22.28(4)," are sufficient to ensure Attorney Hur's

* SCR 22.28 provides, in pertinent part: Reinstatenent.

(4) The petition for reinstatenent shall show that:

(a) The petitioner desires to have the petitioner's |icense
rei nst at ed.

(b) The petitioner has not practiced | aw during the period of
suspensi on or revocation.

(c) The petitioner has conplied fully with the terns of the
order and will continue to conply with themuntil the petitioner's
license is reinstated.

(d) The petitioner has maintained conpetence and learning in
the law, including a list of specific activities pursued.

(e) The petitioner's conduct since the suspension or
revocati on has been exenpl ary and above reproach.

(f) The petitioner has a proper understanding of and attitude
toward the standards that are inposed upon nenbers of the bar and

10
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conpetence and fitness before his license to practice law is
rest or ed.

W also determne that Attorney Hur is to be assessed the
costs of this disciplinary proceeding. Wiile he had clained
i ndigency in the proceeding before the referee, he made no show ng
to warrant relieving himof the paynent of costs. Further, he did
not heed the referee's urging that he file with the court a sinple
financial statenment of his and his wfe's assets, incone and
expenses to support his indigency claim Absent that infornmation,
the referee recommended that Attorney Hur be required to pay the
costs of the proceedi ng.

IT IS ORDERED that the |icense of Attorney Ken Hur to practice
law in Wsconsin is suspended for a period of two years, effective
the date of this order.

I T 1S FURTHER ORDERED that wthin 60 days of the date of this
order Ken Hur pay to the Board of Attorneys Professiona

(..continued)
will act in conformty with the standards.

(9) The petitioner can safely be recommended to the |egal
profession, the courts and the public as a person fit to be
consulted by others and to represent them and otherwise act in
matters of trust and confidence and in general to aid in the
admnistration of justice as a nenber of the bar and as an officer
of the courts.

(h) The petitioner has fully conplied with the requirenents
of SCR 22. 26.

(i) The petitioner indicates the proposed use of the |icense
i f reinstated.

(1) The petitioner has fully described all business
activities during the period of suspension or revocation.

(k) The petitioner has nmade restitution or settled all clains
from persons injured or harmed by petitioner's msconduct or, if
the restitution is not conplete, petitioner's explanation of the
failure or inability to do so.

11
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Responsibility the costs of this proceeding, provided that if the

costs are not paid within the tinme specified and absent a show ng

to this court of his inability to pay the costs within that tine,

the license of Ken Hur to practice law in Wsconsin shall remain
suspended until further order of the court.

| T 1S FURTHER ORDERED that Ken Hur conply with the provisions

of SCR 22.26 concerning the duties of a person whose l|icense to

practice law in Wsconsin has been suspended.

12
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